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Applying Revlon in California 
by Andrew T. Orr 

Introduction 
In Jewel Cos. v Pay Less Drug Stores Northwest, Inc. (9th Cir 1984) 741 F2d 

1555, applying California law, the Ninth Circuit ruled that the board of directors of a 
California corporation may lawfully enter into a merger agreement that precludes the 
board from negotiating or accepting competing bids until the shareholders have vot-
ed on the initial offer. Noting that “[t]he pursuit of competitive advantage has never 
been recognized at law as a sufficient reason to render void . . . an otherwise valid 
contract” (741 F2d at 1564), the Ninth Circuit concluded that the California General 
Corporation Law (CGCL) does not adopt an auction model in regulating negotiated 
acquisitions. 741 F2d at 1562. 

Although the Ninth Circuit’s opinion was issued nearly 25 years ago, there is no 
reason to believe that the substantive legal principles articulated by the court would 
not still be good law in California today. Nevertheless, few M&A practitioners would 
likely rely on the Jewel court’s analysis or assume that a California court today 
would apply the same standard of review to assess the propriety of a board’s con-
duct in negotiating a change-of-control transaction. 

—continued on page 99 
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The uncertainty surrounding Jewel and the scope 
of directors’ fiduciary obligations generally in sales 
of control under California law is largely due to the 
explosion of case law in Delaware since the Jewel 
opinion was issued and, conversely, the virtual ab-
sence of any subsequent California case law address-
ing the issues. Although many other jurisdictions 
have followed Delaware case law, no California court 
has expressly adopted or rejected the Delaware mod-
el. 

[T]he special fiduciary duties and 
enhanced scrutiny imposed by Revlon 
would not mesh well with California’s 
statutory framework, nor would the 
principles underlying Revlon fit 
conceptually into California’s model of 
corporate governance. 

Since the mid-1980s, Delaware courts have been 
developing and refining an intricate system of legal 
principles that call for enhanced judicial scrutiny of 
board conduct and impose special duties on directors 
under certain circumstances. Board actions that trig-
ger this enhanced scrutiny include, among others, the 
adoption of takeover defenses in response to a per-
ceived threat to corporate control (see Unocal Corp. v 
Mesa Petroleum Co. (Del 1985) 493 A2d 946) and 
the negotiation and approval of transactions involving 
a change of control or break-up of the company (see 
Revlon Inc. v MacAndrews & Forbes Holdings, Inc. 
(Del 1985) 506 A2d 173). This judicially crafted 
body of law has filled in gaps, expanded on, and in 
some ways even altered the few provisions of the 
Delaware General Corporation Law (DGCL) that set 
standards by which the conduct of directors is to be 
judged. In case after case, the Delaware courts have 
defined with increasing precision the contours of di-
rectors’ fiduciary duties across myriad fact patterns. 
Over the years, a distinct body of law has emerged 
that is hardly recognizable as grounded in the mini-
malist DGCL framework. 

Although few Delaware opinions in recent years 
have impacted the M&A community in as dramatic 
fashion as Unocal, Revlon, or the other landmark de-
cisions of the mid-1980s, the subsequent refinement 
of the doctrines established by those seminal cases 
has not been entirely smooth. Like any “punctuated 
equilibrium” phenomenon, Delaware corporate juris-
prudence has undergone a number of subtle but sig-
nificant developments during this relatively quiet 
phase of its evolution. Decisions such as Omnicare, 

Inc. v NCS Healthcare, Inc. (Del 2003) 818 A2d 914 
and the more recent In re Netsmart Technols., Inc. 
Shareholders Litig. (Del Ch 2007) 924 A2d 171 
remind practitioners that even the most “settled” doc-
trines established by case law remain susceptible to 
unanticipated shifts. 

Nevertheless, because few California court deci-
sions since Jewel have addressed directors’ fiduciary 
duties in sales of control, California corporate law-
yers generally assume that California court rulings are 
less predictable. Yet this criticism may be overly 
harsh. Although California case law is relatively 
scarce, the CGCL contains numerous provisions that 
expressly set forth the rights and obligations of direc-
tors and shareholders in various change-of-control 
contexts. Taken together, these provisions establish a 
robust, cohesive statutory foundation for this area of 
jurisprudence, particularly when compared with the 
provisions of the DGCL. The legal authority of prin-
ciples announced by Delaware courts will always be 
limited to the facts of the cases that establish them 
and are prone to exceptions and qualifications by later 
courts. Therefore, the numerous bright-line re-
strictions and statutory safe harbors in the CGCL ar-
guably provide clearer and more reliable guidelines 
around which directors may orient their conduct.   

A question often confronted by California M&A 
practitioners when advising a board of directors in a 
change-of-control transaction is whether a California 
court would review the board’s decisions with the 
deference traditionally accorded by the business 
judgment rule, or alternatively, whether it would im-
pose on directors the so-called Revlon duty to obtain 
the highest sales price reasonably possible for share-
holders under the circumstances—even if the highest 
bid is not made until after a definitive agreement has 
been entered into with another would-be buyer.  

This article discusses the approaches of the two 
states to the balance of power and allocation of re-
sponsibility between directors and shareholders and 
considers the compatibility of California’s regulatory 
regime with the Revlon model. This article concludes 
that the special fiduciary duties and enhanced scruti-
ny imposed by Revlon would not mesh well with Cal-
ifornia’s statutory framework, nor would the princi-
ples underlying Revlon fit conceptually into Califor-
nia’s model of corporate governance. 

THE STATE OF THE LAW: 
FIDUCIARY DUTIES IN CALIFORNIA 

AND DELAWARE 
A careful review of the basic fiduciary duties im-

posed on directors by California and Delaware law 
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reveals subtle but significant differences between the 
legal standards adopted by the two states.  

California courts generally focus on the 
scope of due diligence and deliberation 
undertaken by directors in their decision-
making process, rather than on the 
soundness of the resulting decision. Thus, a 
director will not be held liable for an 
honest mistake in business judgment. 

Duty of Care 
All states impose a duty of care on corporate direc-

tors. The duty of care can be expressed generally as 
the obligation of a director to act on an informed ba-
sis after due consideration of the relevant materials 
and appropriate deliberation, including the input of 
legal and financial experts. California has codified 
this duty as follows (Corp C §309(a)): 
A director shall perform the duties of a director . . . in good 
faith, in a manner such director believes to be in the best 
interests of the corporation and its shareholders and with 
such care, including reasonable inquiry, as an ordinary pru-
dent person in a like position would use under similar cir-
cumstances.  

Although this language suggests an ordinary negli-
gence standard of care, California courts generally 
focus on the scope of due diligence and deliberation 
undertaken by directors in their decision-making pro-
cess, rather than on the soundness of the resulting 
decision. Thus, a director will not be held liable for 
an honest mistake in business judgment. See Biren v 
Equality Emergency Med. Group, Inc. (2002) 102 
CA4th 125, 125 CR2d 325. Directors will be liable, 
however, for abdicating, whether consciously or by 
neglect, their corporate responsibilities or in cases of 
fraud, oppression, or conflict of interest. See FDIC v 
Castetter (9th Cir 1999) 184 F3d 1040, 1046; Lee v 
Interinsurance Exch. (1996) 50 CA4th 694, 715, 57 
CR2d 798.  

Delaware has not codified the duty of care, but 
Delaware case law has adopted a clear “due care” 
standard of liability for directors. Unlike California, 
the Delaware courts have expressly linked the duty of 
care to a gross negligence standard. Smith v Van 
Gorkom (Del 1985) 488 A2d 858. Additionally, Del-
aware permits the limitation of personal liability of 
directors for breach of fiduciary duty to everything 
short of bad faith or intentional misconduct, while 
California excludes reckless disregard or abdication 
of duties from its limitation of director liability stat-

ute. Compare Del C Ann tit 8, §102(b)(7) with Corp 
C §204(a)(10). 

Duty of Loyalty 
The duty of loyalty prevents directors and officers 

from advancing their own interests at the expense of 
the corporations they serve. Duty-of-loyalty issues 
often arise in transactions with a corporation in which 
one of its directors or officers has a personal interest 
or represents an interest separate from that of the cor-
poration. 

By requiring directors to perform their duties “in a 
manner . . . believe[d] to be in the best interests of the 
corporation and its shareholders,” Corp C §309(a) 
(quoted in full above) also codifies the duty of loyal-
ty. As with the duty of care, Delaware has established 
a duty of loyalty solely through case law. See, e.g., 
Stone v Ritter (Del 2006) 911 A2d 362, 370.   

The statutes of both states, however, contain safe 
harbors for interested-director transactions. See Corp 
C §310(a)(1)–(3); Del C Ann tit 8, §144. Unlike Cali-
fornia’s statute, Delaware does not require that direc-
tors prove the fairness of a transaction that has been 
approved by a majority of the board’s disinterested 
directors. 

Business Judgment Rule 
Both states recognize the business judgment rule, 

which provides an important defense to shareholder 
challenges of business decisions made by boards. The 
Delaware Supreme Court has summarized the rule as 
follows (Unocal Corp. v Mesa Petroleum Co. (Del 
1985) 493 A2d 946, 954): 

The business judgment rule “is a presumption that in 
making a business decision, the directors of a corporation 
acted on an informed basis, in good faith and in the honest 
belief that the action taken was in the best interests of the 
company.” [Citation omitted.] A hallmark of the business 
judgment rule is that a court will not substitute its judgment 
for that of the board if the latter’s decision can be “attribut-
ed to any rational business purpose.” [Citation omitted.]  

Under California law, the business judgment rule 
similarly protects directors from second-guessing by 
the courts when they establish that they have met 
their duties of care and loyalty and have acted in good 
faith. See Gaillard v Natomas Co. (1989) 208 CA3d 
1250, 1264, 256 CR 702. 

Both states have exceptions to the presumptions of 
the business judgment rule when one or more direc-
tors have a special interest in the transaction. Dela-
ware, however, has also recognized exceptions in 
other situations, e.g., when the board adopts a defen-
sive mechanism in response to a perceived threat to 
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corporate control or policy (as in Unocal) or negoti-
ates a transaction involving a break-up or change of 
control of the company (as in Revlon). In these cir-
cumstances, board action is subject to judicial review 
under an “enhanced scrutiny” standard, which exam-
ines the board’s decision-making process as well as 
the substance of its decisions. See Unocal Corp. v 
Mesa Petroleum Co. (Del 1985) 493 A2d 946; In re 
Netsmart Technols., Inc. Shareholders Litig. (Del Ch 
2007) 924 A2d 171.  

Revlon Duty to Maximize Price  
for Shareholders 

In the event of a sale of control, a break-up of the 
company, or the commencement of an auction, Dela-
ware courts will impose on directors a so-called 
Revlon duty, which the Chancery Court has described 
as “the fiduciary duty to undertake reasonable efforts 
to secure the highest price realistically achievable 
given the market for the company.” Netsmart, 924 
A2d at 192. 

The most direct method to assure that the directors 
have obtained the “best” available price is to conduct 
a public auction of the company. Nevertheless, the 
Delaware courts have recognized that such an auction 
can adversely affect negotiations already underway 
with a prospective buyer and negatively impact the 
company’s ongoing operations during the auction 
process as well as its long-term commercial success. 
Accordingly, Delaware courts do not require an auc-
tion under all circumstances. In particular, the courts 
have accepted as reasonable (although not in all cir-
cumstances) a board’s reliance on a “market check” 
in which private inquiries to the most likely bidders 
have been made, or when a proposed transaction has 
been publicly announced far enough in advance so 
that competing bidders would have a reasonable op-
portunity to express interest. See In re MONY Group 
Inc. Shareholders Litigation (Del Ch 2004) 852 A2d 
9; In re Pennaco Energy, Inc. Shareholders Litig. 
(Del Ch 2001) 787 A2d 691. 

In Omnicare Inc. v NCS Healthcare Inc. (Del 
2003) 818 A2d 914, the Delaware Supreme Court 
extended Revlon to effectively render invalid any 
merger agreement that locks up stockholder approval 
through voting agreements and does not contain a 
“fiduciary out” provision allowing the directors to 
accept a superior proposal received after the agree-
ment is signed. This principle appears to apply even if 
the company has undertaken a thorough canvass of 
potential bidders and there is no prospect of a topping 
bid at the time of signing. See Omnicare, 818 A2d at 
942. 

THE REVLON  QUESTION  
IN CALIFORNIA 

To date, California courts have not expressly dif-
ferentiated the duties of directors of California corpo-
rations in sales of control from their duties in other 
business combinations (except for interested party 
transactions). Further, as noted above, the only re-
ported case addressing post-signing impediments to 
superior bids held that directors may enter into exclu-
sive merger agreements prohibiting the negotiation or 
acceptance of competing offers until the shareholders 
have the opportunity to accept or reject the first offer. 
Jewel, 741 F2d at 1564. 

Because no California court has addressed the du-
ties of directors in change-of-control transactions 
since the development of extensive Delaware case 
law in this area, it is not clear whether a California 
court would apply Delaware’s heightened Revlon 
standard in reviewing directors’ conduct and deci-
sion-making process.  

[T]he Netsmart case provides a good 
example of how the Revlon filter distorts 
the standard of review otherwise applied to 
a board’s decisions under the business 
judgment rule. 

THE EFFECT OF ADOPTING REVLON  
This article contends that the adoption of Revlon 

by a jurisdiction (such as California) where existing 
law does not impose heightened standards of review 
on directors in sales of control would have a two-fold 
legal impact. First, it would enhance the level of scru-
tiny to be applied by courts when evaluating the ac-
tions and decision-making process of a board. It 
would allow courts to push aside the presumptions 
traditionally accorded directors under the business 
judgment rule and peer critically into the cost-benefit 
analysis applied by the board. Second, Revlon’s sin-
gular emphasis on maximizing the sales price for 
shareholders would require that a board give greater 
weight to the importance of exploring alternative pro-
posals (e.g., structuring an auction or negotiating a 
“fiduciary out” with a bidder that insists on a firm 
commitment) than would be the case under a more 
deferential standard of review. 

This does not mean that directors in non-Revlon ju-
risdictions can satisfy their fiduciary duties without 
gathering market data on the value of the company or 
considering other opportunities that might provide 
greater shareholder returns. Regardless of whether 
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courts impose a heightened Revlon duty on directors, 
common sense suggests that the consideration of al-
ternative transactions is an important element of the 
duty of care for any board considering a sale of con-
trol. Accordingly, Revlon would not impose a new 
obligation on directors; it would amplify one that is 
already a key component of the duty of care in this 
context. 

The Delaware Chancery Court’s decision in the 
Netsmart case provides a good example of how the 
Revlon filter distorts the standard of review otherwise 
applied to a board’s decisions under the business 
judgment rule. The Netsmart decision sent a small 
wave of panic throughout the corporate bar because it 
seemed to overturn a well-settled principle of Dela-
ware law, namely, that the board of a public corpora-
tion can satisfy its Revlon duties without an extensive 
pre-signing canvas of potential strategic buyers, pro-
vided that there is an opportunity for a post-signing 
market check.  

The Netsmart transaction seemed to follow the ac-
cepted formula articulated in previous Delaware deci-
sions. The court nevertheless held that the board’s 
approach was unreasonable for Netsmart’s particular 
circumstances, and therefore that the directors had 
likely breached their Revlon duties. The court’s anal-
ysis took into account, among other things: (1) the 
market dynamics that Netsmart faced (it was a small 
public company with thinly traded stock); (2) the fact 
that it had conducted through its financial advisor a 
reasonably extensive canvassing of the private equity 
market but had ignored prospective strategic ac-
quirors; (3) the defendants’ argument that manage-
ment had in recent years obtained informal data con-
cerning the company’s valuation by potential strategic 
buyers; (4) the inherent motivation of management to 
sell to a private equity, rather than a strategic, buyer; 
(5) the flawed special committee process designed to 
prevent management influence over the board’s deci-
sion; and (6) the negative effects, as asserted by the 
board at trial, that approaching potential strategic 
buyers might have on the company, including the 
consequences of sharing confidential information 
with competitors. 

If Revlon had not been applied, it would have been 
more difficult for the court to reach the same conclu-
sion regarding the directors’ breach of their fiduciary 
duties. Under a less critical standard of review that 
places less singular emphasis on the board’s consid-
eration of alternative transactions, the rationale as-
serted by defendants for their decision not to canvass 
potential strategic buyers would likely have been ac-
corded more deference. Although it is impossible to 
predict how a court would evaluate the arguments in 

support of and against the Netsmart board’s decision, 
a slight change in the facts, or a slightly less exacting 
standard of review, could very well have tipped the 
scales the other way. Removing Revlon from the 
equation may well have been enough to change the 
result, given the particular facts of that case. But even 
if the court were to find the directors in breach of 
their fiduciary duties, its analysis would likely be 
framed around the inadequacy of the board’s delib-
erations, rather than the rationale of the decisions 
reached by the board. 

PROBLEMS WITH REVLON   
IN CALIFORNIA 

Building Around an Intricate  
Statutory Framework 

The question remains whether California courts are 
likely to apply the principles of Revlon when deciding 
whether directors have satisfied their fiduciary duties 
in change-of-control transactions.  

To state the obvious, California is not Delaware. 
Although a system of common law might work well 
in one state, it is not necessarily appropriate for an-
other state’s judiciary to adhere to that model. The 
extensive body of common law surrounding directors’ 
duties evolved in Delaware partly because there was 
not much of a statutory framework to address these 
issues. In deciding shareholder claims, the courts 
were therefore not limited to the role of interpreting 
existing statutes or attempting to discern legislative 
intent.   

[B]ecause California has codified directors’ 
fiduciary duties, it should be more difficult 
for [California] courts to invent exceptions 
to those statutes. 

Although courts in many jurisdictions outside Del-
aware have found Revlon and its progeny persuasive 
(see, e.g., Flake v Hoskins (D Kan 1999) 55 F Supp 
2d 1196), adherence to the auction model is not uni-
versal. Some courts, in rejecting Delaware’s model, 
have found that Revlon conflicts with the express lan-
guage of, or legislative intent behind, applicable stat-
utes. See Keyser v Commonwealth Nat’l Fin. Corp. 
(MD Pa 1987) 675 F Supp 238. The relevant statutes 
often expressly permit a board of directors to consider 
various factors other than Revlon’s profit-maximiza-
tion directive when ruling on a sale of control, pro-
vided that the factors bear some reasonable relation-
ship to shareholder interests. Relevant factors may 
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include the impact of the transaction on constituen-
cies other than shareholders, the risk of nonconsum-
mation, the bidder’s identity and background, and the 
bidder’s post-acquisition plans for the corporation. 
See Keyser, 55 F Supp at 1214. 

As noted above, compared with most states, Cali-
fornia’s statutory framework addressing director du-
ties and shareholder rights and remedies is robust. 
Moreover, because California has codified directors’ 
fiduciary duties, it should be more difficult for courts 
to invent exceptions to those statutes. The same ar-
gument would extend to the business judgment rule, 
the limits of which (although not codified) are effec-
tively defined by the contours of the duties of loyalty 
and care. Moreover, the language of the statutory duty 
of care under California law has an inherent degree of 
flexibility because the “ordinarily prudent person” 
requirement must be considered in relation to that 
person’s “position” and “circumstances.” See Corp C 
§309(a). Because a sale of control is a significant 
corporate event, a California court would require 
more from a board than it would in connection with, 
e.g., the negotiation of a commercial contract.  

For Revlon to fit within California’s statutory 
scheme, California courts would have to be persuaded 
that the auction model provides the only appropriate 
basis for assessing the reasonableness of a board’s 
decisions in a sale of control. If Jewel and Natomas 
are any indicators, California courts are not eager to 
create law on the basis of academic commentary. Cal-
ifornia courts are more likely to evaluate the reasona-
bleness of director conduct on a case-by-case basis 
and, absent a conflict of interest, to defer to directors’ 
judgment rather than substitute a court-imposed theo-
ry of economics.  

 “Shareholder Democracy”— 
The California Corporate Governance Ideal 

The CGCL contains certain recurring themes and 
preferences that, when considered together, imply a 
distinct ideal of corporate governance. This ideal dif-
fers in a few significant ways from the model that has 
been created by the Delaware courts. 

California’s corporate law regime has been de-
scribed as a “shareholder democracy.” When com-
pared with the statutory schemes of many other states, 
including Delaware, it is clear that the CGCL pro-
vides shareholders greater protection and a louder 
voice in transactions involving a sale of control or 
break-up of the company. 

Shareholder Protections 
Consider the following examples of shareholder 

protections in California: 
• Class-Vote Requirement. When shareholder ap-

proval is required to authorize a corporate act, the 
CGCL requires majority approval of each indi-
vidual class of outstanding shares, rather than all 
outstanding shares as a whole. Corp C §152. 

• Restriction on Freeze-Out Transactions: The 
“50/90” Rule. If a shareholder owns more than 
50 percent of the corporation’s outstanding shares 
(but less than 90 percent of each class of stock), 
that majority shareholder cannot force a cash-out 
of the minority shareholders through a merger of 
the corporation into itself or an affiliate, without 
either (1) unanimous approval of the remaining 
shareholders or (2) a successful fairness hearing 
before the California Commissioner of Corpora-
tions or another competent governmental body. 
See Corp C §§1101, 1110. 

When compared with the statutory 
schemes of many other states, including 
Delaware, it is clear that the CGCL 
provides shareholders greater protection 
and a louder voice in transactions 
involving a sale of control or break-up of 
the company. 

• Restriction on Freeze-Out Transactions: Reverse 
Stock Splits. The CGCL prohibits a corporation 
from eliminating more than 10 percent of the out-
standing shares through the payment of cash in 
lieu of fractional shares in a reverse stock split, 
thus preventing majority shareholders owning 
less than 90 percent of the corporation from 
freezing out the minority shareholders. Corp C 
§407. 

• Uniformity of Shareholder Approval Require-
ments. The provisions of the CGCL that address 
mergers, share exchange tender offers, and asset 
sale reorganizations impose shareholder approval 
requirements consistently. Regardless of the form 
of the transaction, the key determinant of the vot-
ing requirement is the extent of the dilution that 
would result. See Corp C §§1001, 1101, 1201. 

• Fairness Opinion Requirement. Generally, when 
a tender offer or proposal for approval of a reor-
ganization or a sale of assets is made to a corpo-
ration’s shareholders by an “interested party,” 
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that party must deliver to the company or its 
shareholders an opinion affirming the fairness of 
the proposed consideration. See Corp C §1203.  

• Wide Availability of Dissenters’ Rights. With 
some exceptions, dissenters’ rights are available 
to shareholders in connection with any reorgani-
zation on which they are entitled to vote, as well 
as in a short-form merger. See Corp C §§1300–
1313. 

• Shareholder Approval of Merger Agreement. In 
contrast to Delaware’s statute (see Del C Ann tit 
8 §251(c)), the CGCL allows shareholders to ap-
prove the terms of a merger agreement before the 
board of directors. See Corp C §1201(h). 

• Unequal Treatment in Distribution of Property in 
Connection With Merger. The CGCL generally 
requires that each share of the same class or se-
ries of any constituent corporation to a merger 
shall—unless all stockholders of the class or se-
ries consent and except with respect to fractional 
shares—be treated equally with respect to any 
distribution of cash, rights, securities, or other 
property in connection with the merger. See Corp 
C §1101. 

It should be noted that there are also significant 
exceptions to this trend in California. For example, 
unlike Delaware law, the CGCL requires that the 
board of the subsidiary in a short-form merger ap-
prove the merger agreement (see Corp C §§1101, 
1110), and the board of a California corporation has 
an unqualified right to abandon a merger agreement 
after it has been approved by the shareholders (see 
Corp C §§1105, 1201(h)). Moreover, in a sale of con-
trol (just as in any other context), the California mod-
el preserves the basic theory behind the division of 
managerial power between directors and sharehold-
ers. As the court in Jewel stated (741 F2d at 1560):  

[T]here is nothing so unique about a negotiated merger 
transaction as to warrant the extraordinary step of sterilizing 
the directors in favor of direct and exclusive action by 
shareholders. . . . Full initial discretion regarding the terms 
of the agreement lies with the board, the ultimate determi-
nation with the shareholders. 

Access to Information 
A key component of California’s shareholder-

empowering model of corporate governance is the 
importance it places on shareholder access to infor-
mation. This trend is evident in both the periodic re-
porting requirements as well as special disclosure 
requirements that are triggered in connection with 
significant transactions. Every California corporation 

must file with the Secretary of State an annual report 
containing basic information about the company, its 
directors, and principal officers. Additional disclo-
sures are required of public corporations. See Corp C 
§§1502, 1502.1. This report is available for inspec-
tion by the general public. Every California corpora-
tion (whether private or public) with at least 100 
shareholders must also prepare and send to its share-
holders an annual report that includes GAAP-
compliant financial statements for the previous fiscal 
year and disclosure of certain payments to officers 
and directors as well as other interested-party transac-
tions. See Corp C §1502. If shareholders are asked to 
vote on (or tender their shares in connection with) a 
transaction with an interested party, and a competing 
offer is made to the corporation at least 10 days be-
fore the date on which the shareholders are to vote on 
the initial offer (or the tender deadline), the corpora-
tion must inform the shareholders of the later offer, 
send them copies of any written materials provided by 
the offeror, and give them a reasonable opportunity to 
withdraw any consent or proxy given in support of 
the initial offer (or any tendered shares). See Corp C 
§1203(b); Jewel, 741 F2d at 1564 (“[e]ven after the 
merger agreement is signed a board may not, con-
sistent with its fiduciary obligations to its sharehold-
ers, withhold information regarding a potentially 
more attractive competing offer”). 

The Delaware model, by contrast, places more em-
phasis on the “gate-keeper” role of directors. In the 
change-of-control context, this responsibility often 
requires directors to collect and sift through bids from 
a number of potential acquirors in order to identify, 
and put before the shareholders, the one transaction 
that provides the maximum price that could reasona-
bly be obtained for shareholders under the circum-
stances. Because of the structure of Delaware’s statu-
tory safe harbor for interested-party transactions, 
Delaware courts will defer to the decisions reached 
by special committees of disinterested directors, pro-
vided the appropriate procedures are followed. Del C 
Ann tit 8, §144. California’s statute does not entrust 
this determination solely to the board but requires a 
demonstration of fairness regardless of whether a ma-
jority of disinterested directors, or majority of the 
disinterested shareholders, have approved the transac-
tion. See Corp C §1203. 

Shareholder Authority 
Although Delaware has a business combination 

statute that makes it difficult for a hostile acquirer to 
gain control over a corporation whose board does not 
support the acquisition, the board can render these 
restrictions inapplicable by approving the transaction. 
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See Del C Ann tit 8, §203. In contrast, California’s 
“50/90” rule (see Corp C §§1101, 1110) (which also 
makes it more difficult for a hostile acquirer to gain 
control of a corporation and freeze out the minority 
shareholders) cannot be waived by the target’s board.  

The Revlon holding fits within the 
Delaware model because Delaware’s 
statutory regime gives directors greater 
authority and discretion in negotiating 
transactions for shareholders. 

Deals that are “locked up,” either through voting 
agreements or stringent deal protection terms—such 
as high break-up fees or the absence of “fiduciary 
out” clauses—are disfavored by Delaware courts. See 
Omnicare, 818 A2d at 934. By contrast, the Jewel 
court upheld a provision in a merger agreement that 
prohibited the target’s board from negotiating with 
any competing bidders before the shareholders had 
voted on the agreement and the transaction. See Jew-
el, 741 F2d 1555. 

The Revlon holding fits within the Delaware model 
because Delaware’s statutory regime gives directors 
greater authority and discretion in negotiating trans-
actions for shareholders. Accordingly, it is reasonable 
that Delaware law should “front-load” the responsi-
bility to seek out, identify, and put before a share-
holder vote the best deal possible by placing this duty 
squarely on the directors. Revlon would not enhance 
California’s corporate governance ideals because the 
California model entrusts the shareholders with great-
er authority and responsibility to decide for them-
selves whether or not to support a transaction. 

California’s Great Concern With “Fairness” 
A quick review of the CGCL sections concerning 

reorganizations, sales of control, and transactions 
with interested parties gives the impression that the 
goal of California corporate law is “fairness.” Cali-
fornia’s statutes provide for a permit application pro-
cess and hearings designed to assess the fairness of 
the consideration offered to shareholders in a reor-
ganization. See Corp C §§1101.1, 1304. In some cir-
cumstances, a prospective acquirer must deliver an 
opinion to the target company or its shareholders 
concerning the fairness of the proposed consideration. 
See Corp C §1203. There is an extensive remedial 
process for dissenters in a reorganization to obtain the 
fair value of their shares. See Corp C §§1300–1313. 
In a transaction with a controlling shareholder that is 

challenged by a minority shareholder, the board has 
the burden of proving that the terms of the transaction 
are “just and reasonable as to the shareholders of the 
controlled party.” See Corp C §1312(c). The directors 
of Netsmart could take some comfort in the fact that 
even a flawless special committee process cannot 
shift that last burden. 

Although the DGCL may not have nearly as many 
references to fairness as the CGCL, Delaware does 
not ignore fairness altogether. Under some circum-
stances, Delaware even requires that a transaction be 
“entirely” fair. Delaware’s heightened “entire fair-
ness” standard of review, however, is only triggered 
in certain interested-party transactions, such as cash-
out transactions involving a majority shareholder. 
Indeed, the Revlon duty disappears once a potential 
acquirer has acquired more than 50 percent of the 
voting stock of a target, under the theory that a major-
ity shareholder has the ability, acting on its own, to 
force a merger of the target corporation with itself, so 
it is no longer reasonable to expect the board to ob-
tain the best price possible for its shareholders. The 
price, however, does need to be fair. See Weinberger 
v UOP, Inc. (Del 1983) 457 A2d 701, 711. 

In California . . . the legal requirements 
surrounding the price to which 
shareholders are entitled—and the legal 
standards applicable to directors’ conduct 
and decisions—are nearly uniform and do 
not depend on the circumstances 
surrounding the transaction, its structure, 
or the nature of the claim brought by a 
dissident shareholder. 

In Delaware, once the 90-percent threshold is 
crossed, a short-form merger is available to a control-
ling shareholder. See Del C Ann tit 8, §253. Under 
these circumstances, the board of the target corpora-
tion does not even have to approve the transaction. 
This eliminates any risk of liability to shareholders in 
connection with breach of fiduciary duty claims. 
Thus, if the majority shareholder owns 89 percent of 
the target, Delaware courts would permit a minority 
shareholder to assert a breach of fiduciary duty claim 
and would apply Delaware’s most exacting standard 
of review, requiring a consideration of the fairness of 
the process as well as the price. Once the ownership 
reaches 1 percent higher, however, the only remedy 
available to a minority shareholder is an appraisal 
hearing. 
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In California as well, the 50-percent and 90-
percent ownership thresholds (see Corp C §§1101, 
1110) have significant consequences for the ability of 
controlling shareholders to consummate a business 
combination. Like Delaware, California makes spe-
cial provision for transactions involving interested 
parties. See Corp C §1203. But the legal requirements 
surrounding the price to which shareholders are enti-
tled—and the legal standards applicable to directors’ 
conduct and decisions—are nearly uniform and do 
not depend on the circumstances surrounding the 
transaction, its structure, or the nature of the claim 
brought by a dissident shareholder. Regardless of 
whether a controlling shareholder owns 49 percent, 
89 percent, or 99 percent of the target’s equity, the 
remedies available to dissenting shareholders are 
generally the same. 

Under Revlon, a demonstration of the fairness of a 
sales price to shareholders at the time a definitive 
agreement is entered into is generally insufficient to 
establish that a board met its fiduciary duties. In fact, 
Omnicare has effectively made it impossible to prove 
objectively that a locked-up deal is “fair” to target 
shareholders at the time a definitive agreement is 
signed. The Revlon duty concerns itself entirely with 
the extent to which alternative transactions and mar-
ket data are considered for the purpose of obtaining 
the maximum sales price reasonably possible under 
the circumstance.  

Although the fairness of consideration is a theme 
that runs throughout the CGCL, nothing in the CGCL 
suggests that a more exacting standard should ever be 
applied to determine whether a board has satisfied its 
duties to the shareholders. Moreover, if a California 
court were to apply the principles of Revlon to deter-
mine the adequacy of the consideration received by 
shareholders, but the California Commissioner of 
Corporations continues to apply the basic “fairness” 
standard in fairness hearings and appraisal hearings, 
these disparate standards of review would introduce 
significant uncertainty and impair the effectiveness 
and efficiency of the system that is currently in place. 

REMEDIES  
Both the CGCL and DGCL give shareholders dis-

senters’ rights in certain transactions under certain 
circumstances. Under the CGCL, the shareholders of 
a corporation that will issue at least 20 percent of its 
outstanding shares in a reorganization and the share-
holders of a subsidiary in a short-form merger are 
generally entitled to receive the fair market value of 
their shares, as agreed between the shareholder and 
the corporation or as determined by a court based on 
a court-ordered appraisal. See generally Corp C 

§§1300–1313. The DGCL provides dissenters’ rights 
for the shareholders of a constituent corporation in 
any merger where the consideration is not exclusively 
stock of the surviving corporation or its parent, and 
for the shareholders of the subsidiary in a short-form 
merger. See Del C Ann tit 8 §262. 

The Revlon duty that Delaware courts have 
established ad hoc through a series of 
decisions would undermine California’s 
existing legal scheme and would create 
internal inconsistencies within an arguably 
elegant “shareholder democracy” model of 
corporate governance. 

Under both the CGCL and Delaware common law, 
the right of a shareholder to seek an appraisal for its 
stock is the exclusive remedy for a shareholder of the 
subsidiary corporation in a short-form merger. See 
Corp C §1312; Glassman v Unocal Exploration Corp. 
(2001) 777 A2d 242. The CGCL further provides that 
dissenters’ rights are the exclusive remedy in any 
transaction where such remedy is available, except in 
the case of interested-party transactions. See Corp C 
§1312. Accordingly, outside the interested-party con-
text, the shareholder of a California corporation has 
no right to attack the validity of the transaction or to 
have it set aside or rescinded, even if the shareholder 
is alleging fraud or breach of fiduciary duty. Sturgeon 
Petroleums, Ltd. v Merchants Petroleum Co. (1983) 
147 CA3d 134, 195 CR 29. The Sturgeon court held 
that an appraisal hearing (see Corp C §1304) would 
have been the proper forum for consideration of the 
plaintiff’s misconduct claims. 

Given the exclusivity of the appraisal rights reme-
dy in California, there is less of a need for an exten-
sive body of law to define the fiduciary duties that 
apply to directors in a change-of-control context. If 
shareholders of Delaware corporations oppose a sale 
of control, they can bring a suit to enjoin the merger 
before it is consummated, rescind the merger after it 
is consummated, or sue for damages and attempt to 
show that a higher price could have been obtained in 
an alternative transaction. These claims are often 
framed as allegations of breach of fiduciary duties by 
directors. But there is much less of an opportunity for 
shareholders to make such claims under California’s 
model. The appraisal hearing will generally be the 
forum for hearing the claims of a dissenting share-
holder, and, regardless of the substance of his or her 
claim (unless it is an interested-party transaction), the 
shareholder will be entitled to the fair market value of 
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his or her shares, as determined in the hearing. See 
Corp C §§1304–1305. Because recovery is limited to 
the fair market value of a shareholder’s stock (see 
Corp C §1305(c)), it is unclear how application of a 
Revlon standard could enhance the remedies available 
to shareholders under most circumstances.

CONCLUSION  

California has more extensive statutory treatment 
of fiduciary duties of directors and shareholder rights 

in connection with change-of-control transactions 
than Delaware. The Revlon duty that Delaware courts 
have established ad hoc through a series of decisions 
would undermine California’s existing legal scheme 
and would create internal inconsistencies within an 
arguably elegant “shareholder democracy” model of 
corporate governance. California courts should there-
fore avoid importing a Revlon duty into the California 
law of mergers and acquisitions.
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